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TERRITORY OF HAWAII. 



Friday, December 11, 1908. 

The committee met at 10.30 a. m. 

Present, Senators Foraker (chairman), Flint, Piles, Warner, and 
Milton. 

Hon. Walter F. Frear, governor of the Territory of Hawaii; Hon. 
Jonah K. Kalanianaole, Delegate in Congress from the Territory of 
Hawaii, and Mr. George B. McClellan, secretary to the Delegate, 
appeared. 

STATEMENT OF GOVEENOE WAITEE F. FEEAE. 

The Chairman (Senator Foraker). Governor, while the committee 
are gathering, I will ask you some questions about the bill (S. 7033) 
to prohibit importation of opium into Hawaii except by the Govern- 
ment for medicinal uses only. Will you kindly tell us what, in your 
opinion, is the necessity, if any at all, for such legislation as is by this 
bill proposed? 

Governor Frear. There is a considerable Chinese population in 
Hawaii which naturally is, to some extent, addicted to the opium 
habit, and through that the habit has been spreading somewhat among 
other classes of ih^ population, particularly among the native 
Hawaiialis. Anything of that sort is very aj)t to spread rapidly 
among that class of people and at the same time prove most dis- 
astrous. 

The Chairman. You would recommend the passing of this bill, 
then? 

Governor Frear. I should, most decidedly. I might add that the 
habit has spread some among the whites, but of course that is not so 
open. 

The Chairman. But the habit is really extending to all classes of 
the people? 

Governor Frear. Yes. 

Senator Milton. I am pretty familiar with the matter. We have 
lower classes in the South, and they acquire the habit very rapidly. 

The Chairman. The opium habit? 

Senator Milton. Cocaine, opium, or any form of drug like that. 

The Chairman. I pass over the bill (S. 5157) to confirm to the 
Wahiawa Water Company, of Hawaii, the right of way for irrigation 

Surposes, because that is included in the recommendation of the 
iommittee on MiUtary Affairs in the omnibus bill wliich was passed 
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4 TERRITOKY OF HAWAII. 

at the last session by the Senate and is now on the Speaker's table 
awaiting action. 

Governor Frear. Very well. 

HAWAIIAN LAND LAWS. 

The Chairman. Governor, I call your attention now to the bill 
(S. 7695) to amend an act entitled ''An act to provide a government 
for the Territory of Hawaii, '^ approved April 30, 1900, which was* 
introduced yesterday in the Senate by Senator Flint. I wish you 
would explain to the committee the necessity for this legislation, if 
there be any necessity, and whether the bill is in a satisfactory form 
as it now stands. 

Governor Frear. It is a bill to amend eleven sections and repeal 
one section of the organic act of the Territory of Hawaii. The part 
that is of greatest importance and most pressing necessity is that 
which amends the land laws of the Territory, but tnere are a number 
of other amendments. It is thought best to incorporate in the 
bill all the important amendments which the experience now of 
eight years unaer the organic act has shown to be desirable, so that 
we need not for some time to come, it is hoped, ask Congress to fur- 
ther amend the act. 

The Chairman. Wliich is the section to which you refer as the 
most important ? 

Governor Frear. Section 5, beginning on page 3 of the bill. 

The Chairman. Amending section 73 of the organic act? 
, Governor Frear. Yes. The land laws of Hawaii were taken 
largely from the New Zealand land laws. They are somewhat lengthy 
and complicated, and it was thought best to amend them by a short 
provision like this rather than attempt to go over the whob ground. 
There has been a feeling for a long time in Hawaii that the laws are 
in many respects not adapted to present conditions. The people 
have found out how to evade the laws and endeavor to get lands 
largely for purposes of speculation and investment. 

The Chairman. State in a general way what your land system is. 

Governor Frear. In general there are four specific methods by 
which land may be taken in Hawaii for homestead purposes. First, 
the homestead lease, by which a person may acquire for 999 years 
a small area of land which can not be alienated but will descend to 
his heirs. He obtains this free of charge except a small fee. 

The Chairman. What do you mean by a small area? 

Governor Frear. It varies. For instance, if it is wet land the area 
is limited to 1 acre. If it is agricultural land of the first class it is 
limited to 8 acres and of the second class to 16 acres, and if it is pas- 
ture land to a larger area. This was intended principally for the 
Hawaiians who, as a rule, can not make use of a large area, and who 
in general are poor, and who are very much inclined, if they have the 
land in fee simple unqualifiedly, to mortgage it and make no provision 
for paying off the mortgage, with the consequence that they are apt to 
lose the land by foreclosure. This method gives them the land for 
nine hundred and ninety-nine years as long as they and their descend- 
ants live upon it; but they can not alienate it in any way by mortgage 
or otherwise. 
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Senator Milton. If a person mortgage it or if his descendants move 
off the land does it revert to the Government? 

Governor Frear. Yes. 

The Chairman. That is one class. 

Governor Frear. Then, secondly, there is the right of purchase 
lease, by which a person may obtain a larger area, varying with the 
class of land, under a twenty-one year lease, with the condition that he 
shall reside on the land from the end of the first to the end of the fifth 
year and shall cultivate 10 per cent of the land and pay 8 per cent 
annually upon the appraised value of the land, with the privilege 
at any time after three years (provided he has reduced 25 per cent of it 
to cultivation and resided on it two years and paid for it) of obtaining 
a patent for the land. 

This is very well adapted to certain classes of takers and to certain 
classes of land and has been the principal method by which land has 
been taken up by the American and Portuguese elements of the popu- 
lation. But the conditions are altogether too lax. For instance, one 
may obtain his patent by residing almost nominally on the land, 
unaer a recent decision of the territorial supreme court, that is, with- 
out having a real bona fide residence, and oy cultivating, say, 25 per 
cent of the land for only a week, and then he may sublease it, which 
means that he can get sufficient by renting out the land to pay for it, 
and perhaps he can have others do all the cultivating. Of course, 
that nas induced a great deal of speculation and repeating. One man, 
I am informed, is now on the sixth lot within twice that number of 
years. 

Then, thirdly, there is the cash freehold agreement. This is much 
like the right of purchase lease excepting that payment must be made 
in four annual installments, the first at the time of the sale and the last 
at the end of three years. In this case the land is sold at public auc- 
tion and goes to the highest bidder. 

The Chairman. Is there any limitation as to the amount that may 
be sold in that case ? 

Governor Frear. Yes; the same as in the case of a right of pur- 
chase lease. It is 100 acres of first-class agricultural land, and so on. 

Then, fourthly, there is the settlement association, by which a group 
of six or more persons may take up lands under either the rignt of 
purchase lease or the cash freehold referred to, without any compe- 
tition. These persons have a preference right, the object being to 
afford an incentive to groups of Americans to come from the mainland 
by enabling them to settle on adjoining lots so that they can form a 
community by themselves and not be scattered among various other 
classes of people. 

The Chairman. How much can they take? 

Governor Frear. The area is the same as under the right of purchase 
lease and the cash freehold. 

The Chairman. The aggregate is then, of course, limited by the 
number in the group? 

Governor Frear. By the number of persons in the community. 
This has not fulfilled its purpose, but has been the method by which 
the greatest abuses have been practiced. 

The Chairman. Let me ask you what quantity of land the Govern- 
ment now owns? 
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Governor Frear. One million six hundred and seventy-six thou- 
sand seven hundred and five acres. 

The Chairman. I was not expecting such an accurate answer. 
Has there been much government land disposed of by the Government 
during the last eight years, since we assumed jurisdiction there? 

Governor Frear. Considerable. Under this act, which was enacted 
in 1895, there have been disposed of 1,840 homesteads. 

The Chairman. Do you mean 1895? 

Governor Frear. Eighteen hundred and ninety-five. These laws 
were enacted by the Republic of Hawaii and continued in force by act 
of Congress in the organic act of the Territory, the joint resolution of 
annexation having provided that the general land laws of the United 
States should not apply to Hawaii, but that Congress should legislate 
specially on the subject. 

The Chairman. The government had two or three kinds of lands, 
did it not ? 

Governor Frear. Yes. There were the old crown lands, the 
income from which went to the reigning sovereign. 

The Chairman. About what is the amount of those lands? 

Governor Frear. They amount, I think, to about 900,000 or 
1,000,000 acres. 

The Chairman. Is that a part of the present estimate of 1,676,705 
acres? 

Governor Frear. It is. Upon the overthrow of the monarchy the 
crown lands became government lands, differing in no respect from 
other government lands. 

The Chairman. ■ What other kind of land does the government 
have besides the crown lands ? 

Governor Frear. There are what are known as ^'school lands,'' 
consisting of lands set aside in 1850 by the government for the sup- 
port of schools. These are under the control of the department of 
public instruction and may be sold or leased by that department. 
Of course, many of them are used for school purposes.* 

The Chairman. They are a part of the same grand aggregate of 
1,767,705 acres that you mentioned? 

Governor Frear. Yes. Then there is a portion of the public lands 
which is in actual use for public purposes — as, for instance, for public- 
building sites, parks, roads, forest reservations, and such things. 
These lands are under the department of public works, while the gen- 
eral lands which are intended for purposes of settlement are under 
the commissioner of public lands. 

Right here 1 may say that some provisions in this section are 
intended, for the purpose of simplicity, to put all these lands under 
the commissioner of public lands excepting so far as portions of them 
may be transferred by the governor to other departments for their 
actual use. 

The Chairman. Before you come to a discussion of the proposed 
legislation, I wish to ask you a question of a general nature about 
your government lands. You have spoken of the crown lands and 
the scnool lands. Now, is there any other class of public lands? 

Governor Frear. There is no other class of public lands. 

The Chairman. Then you may explain what the legislation is that 
you are asking for by this bill. 
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Governor Freak. I may say preliminarily that this is a matter to 
which I have given a great deal of study since I came into my present 
office, and finally I appointed an advisory land-law commission con- 
sisting of seven persons to study into the whole subject. This com- 
mission gave puolit hearings on all the larger islands and sent out 
circulars to hundreds of persons for their views, and finally made a 
report.^ This section is intended to embody in a large measure the 
recommendations of that commission. Some of the recommendations 
would more appropriately come within the action of the territorial 
legislature. 

The Chairman. Is the report to which you refer a printed report? 

Governor Frear. It may be printed by this time. I left an order 
to print it. It was handed to me just before I came away. 

The Chairman. Could you forward a copy of it to the committee 
for our use ? 

Governor Frear. Yes; I will cable for copies to be sent to the 
committee. 

The first provision of section 5 is intended to put in operation there, 
so far as the disposition of lands is concerned, very much the same 
system that is in vogue on the mainland in respect of reclaimed arid 
lands. The lands or Hawaii resemble such lands on the mainland 
much more than they resemble the general unirrigated pubhc lands. 
The lands there are, many of them, irrigated, but all lands as a rule 
that are suitable for settlement purposes require considerable capital 
for their development. They yield heavily and are of great value. 
The same reasons which require, for instance, small holdings on the 
reclaimed arid lands of this countrv would require small holdings 
there. The idea is to have the lots of no greater area than is required 
for the support of a family. 

It is intended also to increase the conditions of residence and culti- 
vation by requiring residence, say, for five years, and requiring by the 
end of five or six years the cultivation of perhaps as much as 50 per 
cent of the arable area of the lot sold. At tne same time it is intended 
to make the terms of payment easier by distributing the payments 
over ten years and without interest. 

The Chairman. I notice the provision is, in the first place, that the 
land shall be sold '^ after public notice.'' It does not specify how long 
a notice shall be given. Do you not think there ought to be some 
specification ? 

Governor Frear. Later on 

The Chairman. Then, if I may in the same connection call your 
attention to it, it provides that the lands may be disposed of after 
public notice ''by drawing or by auction.'' What do you mean by 
drawing there — a sort of lottery scheme ? 

Governor Frear. Yes. At present the lands are sold at public 
auction generally, and they are apt to be run up and to be put beyond 
the means of a great many of the persons who would desire to become 
settlers. It is thought well to authorize their disposition by drawing, 
the same as is done here in disposing of pubhc lands, especially the 
reclaimed lands. 

The Chairman. We have a system of drawing ? 

Governor Frear. Yes. 

The Chairman. I was not aware of it. What is it? 



8 TERBITOBY OF HAWAII. 

Governor Frear. When a tract of land is opened to settlement it is 
advertised thoroughly throughout the country and then appKcations 
are filed. There may be a hundred thousand applications for lots in 
a particular tract. 

The Chairman. Oh, yes, I understand now what you mean. 

Governor Frear. But of course there are not lots enough to go 
around. In order to be fair and not give them out to applicants in 
the order of their application they have a drawing, and the applicants 
select their lots in the order of their drawing. 

Senator Milton. It is also to prevent litigation and strife, I think, 
which would arise if we did not have some system of allotment. 

The Chairman. Now, since you speak of it, I recall that there is 
some such system. I never had an^ occasion to give any attention 
to it. The system of drawing which you contemplate would be 
similar to that which we have here ? 

Governor Frear. Yes, that is the idea. 

The Chairman. But with our system the Government fixes the 
price, does it not? 

Governor Frear. Yes, and we would do the same thing. 

The Chairman. The price at which those who are fortunate 
enough to be successful drawers can take the property ? 

Governor Frear. Yes. 

The Chairman. Is there any provision here for fixing the price of 
this government land? 

Governor Frear. The method actually used in Hawaii is this: 
Appraisers are appointed to fix the actual cash value of the land. 
Then about 25 per cent of that value is taken for the purposes of 
homesteads, the other conditions of residence and cultivation being 
suuposed to make up for the balance, the idea being to encourage 
the small settler. 

The Chairman. Who would prescribe all these additional terms 
and conditions? 

Governor Frear. That would be done by the commissioner, with 
the approval of the governor. 

The Chairman. Under local legislation? 

Governor Frear. Well, our territorial legislature has no authority 
to legislate on public-land matters. This would be expected to be 
complete, and to give that discretionary authority to the commis* 
sioner there, with the approval of the governor, very much the same as 
it rests here in the Secretary of the Interior. 

The Chairman. We could authorize your legislature to legislate 
about it, could we not ? 

Governor Frear. Oh, yes. 

The Chairman. You mean simply that in the oi^anic act the legis- 
lature is precluded from legislating on the subject? 

Governor Frear. That is the provision now in the organic act. 

The Chairman. So I understand. 

Governor Frear. And we come to Congress now for an amendment 
of the act because we can not go to our own legislature. On that point 
I will say 

The Chairman. Before you pass from that, let me ask whether your 
legislature should not have authority to prescribe all these terms 
and conditions rather than some individual, and should you not be 
relieved of the necessity of coming here about all these details, to take 
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up our time regarding matters that are purely local and of no concern 
to us? I am asking merely to get your opinion on that point. 

Governor Frear. When the organic act was enacted it was thought 
that the settlement or management of the pubUc lands there was 
more than a matter of mere local interest. It was a matter of 
national interest, with a view to building up those islands with small 
proprietors who are American citizens or will become American citi- 
zens, and it was thought unwise to permit the local legislature to 
legislate on this subject because of the dangers. It might be that 
they would open the way for aliens to acquire the lands; it might be 
that they would open the way for corporations to acquire them, and 
it was thought safer to retain the power in Congress, and I am 
inclined to think it would be safer still to keep it there. 

The Chairman. That is the point. I was m the Senate when we 
adopted the organic law for Hawaii and I am familiar with the senti- 
ment that led us to legislate to retain control of the lands. But I 
was asking you what is your opinion now, in view of eight years of 
experience, whether you would have us still keep that control here 
or turn it over to the local legislature. 

Governor Frear. I am inclined to think that we are not quite 
ready for that authority. 

The Chairman. Very well. Go on with your explanation. 

Governor Frear. I was going to explain the matter of giving such 
wide discretion to the executive officers there. The conditions there 
are so various that it would be exceedingly difficult to prescribe any 
particular conditions which would apply to all cases. There is a 
difference in the rainfall, for instance, of from 10 inches to 300 inches 
a year within a short distance. There is a difference in temperature 
from 85 degrees to below freezing within a few miles. There are 
differences of soil, differences in the character of the crops that can 
be raised in different localities, differences in the classes of people 
in respect of the kinds of land and the areas of lands that they desire. 
The natives wish certain lands and of certain areas, and the Portu- 
guese others. 

I must confess it was a question in my mind whether we should 
not particularize a little more. For instance, on page 3, in line 20, 
the language could be worded somewhat in this way : 

And upon such terms of payment, not extending beyond ten years, and without 
interest, and residence not less than five years, to begin not later than the end of the 
third year — 

Something of that sort — 

and cultivation to be not less than fifty per cent of the area of the arable land, and 
public notice published not less than thirty days in a newspaper or newspapers of 
general circulation in the Territory. 

There could be certain general limitations inserted, but to pre- 
scribe a uniform set of conditions would be exceedingly disastrous, 
because the circumstances differ. 

The Chairman. That is, a rigid rule would not apply to the varied 
conditions. 

Governor Frear. No, sir. This is put in in the general terms of 
the reclamation act. 

The Chairman. If you recommend that the bill should be amended 
as you have just now suggested, you might go over it and indicate 
what the amendments should be to meet that view. 
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Senator Flint. Is it possible now under the laws of Hawaii to 
acquire land without residing on it ? 

(jrovernor Frear. It is, but not under the prescribed homestead 
methods of taking land. But the lawg are so loose in their provisions 
that a person may acquire land without residing on it to any great 
extent. For instance, he might spend his Sundays on it for a couple 
of years and he would be very apt to get his land under the decision 
of the territorial supreme court. 

At the top of the fourth page of Senate bill 7695 there is a special 

firovision which is not essential to the general purposes of the act. 
t embodies the substance of a bill that has been introduced in Con- 
gress, I believe. The idea is to give a preference right of purchase at 
an appraised value to persons who have actually made their homes 
on certain lands, particularly as lessees or sublessees. This provision 
is inserted here with special reference to a large number of Portuguese 
in the suburbs of Honolulu who have their homes generally on a very 
small fraction of an acre held under a sublease of public land. The 
idea is, when the lease expires, which will be very soon now, to give 
those persons a preference right to purchase their homes at an ap- 
praised value. Of course if they do not wish to purchase them, they 
will be disposed of otherwise. 

The Chairman. That would seem to be reasonable, I should think. 

Governor Frear. Then there are natives in different portions of the 
islands who have lived all their lives on a half acre or acre and they are 
Uable to be dispossessed at any time. This would enable them to pur- 
chase their homes. Similar action has been taken by Congress, I be- 
lieve, in the case of some lands on the mainland. 

The next paragraph, beginning on line 11, page 4, is intended to 
Umit the area that may be acquired by one family; also to prevent 
repeating; and also to prevent the disposition of public lands to 
ahens. 

On page 5 there are provisions against disposing of the land by 
lease or otherwise until after patent obtained. 

The Chairman. Are there many large landed estates there pri- 
vately owned? 

Governor Frear. Yes. 

The Chairman. How large are some of them? - 
. Governor Frear. The largest is that owned by the Bishop estate. 
It contains 375,000 acres. Then there are a number of others which 
are very large. 

Mr. McClellan. The Bishop estate is a charitable trust. Senator. 

The Chairman. Yes; I know it is. 

Senator Warner. How do the other large estates compare with 
the Bishop estate? 

Governor Frear. There are a number of other tracts owned by 
single individuals or corporations or estates, the largest of which, 1 
think, does not exceed 200,000 acres owned in fee simple. There is 
one property consisting of 400,000 acres, but a large portion of it is 
under lease, some from the government and some from private 
parties. 

The Chairman. Are those lands under cultivation, practically? 

Governor Frear. Not as a rule. Portions of them are under cul- 
tivation. Very large portions of them are incapable of cultivation, 
being covered with recent lava flows or being above the line of pos- 
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sible vegetation — high upon the mountains — or cut up by canyons 
with precipitous sides. 

The Chairman. Such lands as you now describe are of no value at 
all, I suppose? 

Governor Frear. Large portions of these large estates are of little 
value. For instance, the Bishop estate consists of 375,000 acres. A 
recent investigation by an expert has resulted in finding that onlv 5 
per cent of it is arable. I think myself it is an underestimate, but 
still that was the report. • 

Senator Flint. Can you give us the names of other large land- 
holders and the amount of land in those estates that is cultivated or 
can be cultivated? 

Governor Frear. I can give you names; I could not give you areas. 
The Campbell estate owns 60,000 acres. Mr. Aubrey Robinson owns 
an entire island; I would not want to say just what the area is, but 
over 60,000 acres. Mr. Charles Gay owns an entire island of about 
100,000 acres. Mr. Samuel Norris owns a tract of 184,000 acres. A 
firm known as Gay & Robinson owns a large area; I could not state 
what the area is. Mr. H. P. Baldwin is another owner of large areas. 
Certain corporations own large areas, the Haleakela Ranch Company, 
for instance. 

The Chairman. Were those large estates* acquired since annexation 
or before ? 

Govermor Frear. Almost entirely before. 

The Chairman. Has there been much acquisition of land in 
Hawaii by Americans since annexation? 

Governor Frear. Not as much as could be desired. In 1890 a 
good many Americans settled there. They; went into the coffee 
industry, which had a boom then, but it did not pan out as was 
expected and many of them had to throw up their holdings. More 
recently we have, through private enterprise £yid the work of the 
federal experiment station, the territorial bureau of agriculture and 
forestry, tne planters' experiment station, and other means, devel- 
oped other industries than sugar — industries that are more suitable 
to the small proprietor, such as the production of pineapples, rubber, 
sisal, tobacco, cotton, and so on, and these are giving much promise 
of success in the settlement of lands by Americans, particularly the 
pineapple industry. 

The Chairman. Do you produce the same kind of cotton there that 
we produce in our Southern States ? 

Grovemor Frear. I think not. We produce the sea-island cotton. 

The Chairman. The other is long staple. 

Governor Frear. That industry is only just beginning this year. 
It has not gone very far. 

The Chairman. There is not a great production of cotton there. 
About how much coffee do you produce there now? 

Governor Frear. It varies greatly. I can not give it to you in 
pounds, but in value it varies from perhaps $150,000 to $250,000 worth 
a year. 

The Chairman. And is that production increasing since annexation, 
or diminishing? 

Governor Frear. It remains about stationary. 

The Chairman. It is about standing still ? 

Governor Frear. Yes. 
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The Chairman. As to sugar, how much of that are you producing 
now as compared with the period prior to annexation? 

Governor Frear. This last crop, which was 80,000 tons larger 
than any previous crop, was 520,000 tons. 

The Chairman. That is cane sugar altogether? 

Governor Frear. Altogether. 

The Chairman. You have no beet sugar? 

Governor Frear. No beet sugar. 

The Chairman. Are these large estates devoted to sugar or 
coffee ? 

Governor Frear. Some of them, on the lower portions of the land, 
particularly; the arable parts are in large measure leased to others. 

The Chairman. What are lands that are occupied there by small 
farmers — if that is what you call them — ^worth on an average? What 
are average farm lands worth? 

Governor Frear. They vary, but not infrequently if they should 
be put up at auction and sold without conditions of residence and 
cultivation they would bring $100 an acre — unirrigated land. 

The Chairman. You refer now to these government lands? 

Governor Frear. The government lands. 

The Chairman. One hundred dollars an acre? 

Governor Frear. And in some cases the price would probably go 
up to $200 an acre, where the lands are already cultivated in sugar 
cane or other products. 

The Chairman. And you have more than a million and a half acres ? 

Governor Frear. Yes; but only a small portion of it is of that 
value. Only a small portion is arable, and much of that is worth not 
over $50 an acre. Some good arable land is worth only a few dollars 
an acre, because of the expense of clearing it of forest, or its distance 
from good roads. 

The Chairman. Lwas going to ask you about how much of that 
land is valuable. 

Governor Frear. There are about 900,000 acres of it in forest, of 
which 442,000 acres have been set aside for forest reservations, and 
it is expected that other lands will be set aside for that purpose, so as 
to aggregate 750,000 acres. Much of the other land is too rocky or 
dry or precipitous or high to be cultivated. 

The Chairman. That is a pretty generous reservation. 

Governor Frear. I was going to say that only about 70 per cent 
of the forest reservations are public lands. The rest are private 
lands. That being a subtropical country, water is all important and 
forests are necessary to insure a constant supply, for without the for- 
ests the water would quickly run off, owing to the fact that the water- 
sheds are short and steep. 

The Chairman. What kind of timber is there , in those forest 
reservations? 

Governor Frear. Mainly two kinds of commercial value — the 
koa, which resembles mahogany and is a cabinet wood, and the 
ohia, which is a very hard wood and is used principally for railway 
ties. A contract was made about a year ago for selling two and a 
half million ties of that wood to the Santa Fe Railway. 

Senator Flint. They have commenced to ship ties to the Santa Fe 
Railroad ? 

Governor Frear. Yes; they began recently, within the last month. 
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RECEIPTS AND EXPENDITURES. 

The Chairman. What have the revenues been amounting to 
annually from government lands disposed of by the Government? 

Governor Frear. It amounts to $25,000 or $30,000 a year from 
sales and about $125,000 a year from rents. 

The Chairman. And you still have an income tax there? 

Governor Frear. Yes. 

The Chairman. Are you financially keeping up with your expendi- 
tures? 

Governor Frear. No; we are not. Five years ago the Territory 
got behind about $700,000, when a special session of the legislature 
was called to cut down expenses. They cut down the school teachers 
20 per cent, who were paid little enough anyway, and so all around. 
This went on until the last session of the legislature, when the Terri- 
tory had recovered and had accumulated a surplus of $313,000. 
Since then we have been running behind. This last year our expendi- 
tures exceeded our receipts by $147,000 and by the 1st of next Feb- 
ruary we will not have a cent in the treasury. 

The Chairman. Was that caused by an increase in expenditures or 
a faUing off of revenue? 

Governor Frear. No ; simply the last legislature restored the ex- 
penditures to where they were four years ago. 

The Chairman. And of course that increase of expenditures put 
you beliind a^ain? 

Governor i REAR. Yes. 

Senator Flint. Why was it necessary to make such a radical 
change in one session from a condition of affairs where you had a 
surplus to a condition of affairs where you had such an enormous 
deficit? 

Governor Frear. Well, one reason why an increase was desirable, 
if it could be afforded, was because the appropriations had previously 
been cut too much — as a matter of necessity — owing to lack of funds. 
There was also another reason. The legislature there does not always 
hold itself down to the estimated revenues. It has for years been in 
the habit of appropriating considerably more than the estimated 
revenues, with the result that the executive is obliged to select be- 
tween appropriations as to what shall be spent. But in the case of 
salaries the executive can not cut down. W^hen it comes to other 
expenses we cut what we can. 

The Chairman. Can the governor veto an item in an appropria- 
tion bill and let the bill stand? 

Governor Frear. He can veto specific items. But an item to 
which he objects can be passed over his veto by a two-thirds vote. 

The Chairman. All your customs receipts are paid into the United 
States Treasury? 

Governor Frear. Yes. 

The Chairman. What do they amount to ? 

Governor Frear. Last year they amounted to $1,550,000. 

The Chairman. I refer now to tariff duties on importations into 
Hawaii. 

Governor Frear. Yes. 

The Chairman. They amounted to how much? 

Governor Frear. Last year they amounted to over a million and 
a half dollars. That is besides internal revenue. For the eight years 
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under territorial government the customs receipts have amounted to 
ten and a quarter million dollars. 

The Chairman. That have been paid here into our Treasury? 

Governor Frear. Paid into the United States Treasury. 

The Chairman. In addition to the internal revenue that has been 
collected ? 

Governor Frear. Yes. 

The Chairman. What do the internal revenue receipts amount to ? 

Governor Frear. They have varied. At present I think they 
amount to about $50,000 a year. While the stamp duty was in force 
they amounted to perhaps $100,0.00 a year. 

The Chairman. Is the internal revenue tax chiefly on tobacco ? 

Governor Frear. Not very much on tobacco, because very little is 
raised there, but on liquor distilling and selling in the Territory, and 
various special taxes. 

The Chairman. Is there much* liquor business these? 

Governor Frear. There was until recently, but under the new act 
it has been greatly reduced. 

The Chairman. How do you regulate the traffic in intoxicating 
liquors there ? 

Governor Frear. A board of commissioners of five members is 
appointed by the governor, with the consent of the senate, for each 
county. Tms board has very wide discretionary authority in the 
matter of granting licenses. They decide, for instance, how many 
saloons a place ought to have, or whether it has enough saloons, and 
whether tney should be merely places for the sale of liquor not to be 
drunk on the premises or whether they should be ordinary saloons, and 
soon. 

The Chairman. So you have a license system. I do not care about 
the details. 

Governor Frear. Yes; a high-license system. 

The Chairman. How much! 

Governor Frear. According to the class of business it is from $250 
to $1,000. 

The Chairman. I infer from your remarks that the prohibition 
wave has not reached you yet. 

Governor Frear. No; but there has been some agitation of the 
question of local option. 

The Chairman. Is there anything further you w^nt to say about the 
prpvision as to your land laws? Section 5 contains the important 
provision you spoke of. 

Governor Frear. Yes. 

The Chairman. It is in the form you would like to have it passed? 

Governor Frear. Yes. This matter has been given a great deal 
of study, not only by myself but by others in Hawaii, including a 
commission appointed bv me to look into the whole question, and it 
has been gone over also by persons familiar with the land laws in the 
United States. 

The Chairman. Has it been scrutinized by our Interior Depart- 
ment ? 

Governor Frear. Yes; by the Secretary of the Interior and also by 
the Director of the Reclamation Service. 

The Chairman. Mr. Garfield was in Hawaii during the last summer? 
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Governor Frear. Yes; last June. Mr. Newell, the Director of the 
Reclamation Service, was there* for two months also. 

The Chairman. And both of them looked into this matter? 

Governor Frear. Yes ; both have gone through the entire bill and 
approved it. 

The Chairman. I have not had a chanc^to read the bill. Is there 
anj^thing vou want to tell us about in addition to the provision affect- 
ing your land laws? Is there anything that you think we will need 
to have explained to us ? 

Governor Frear. There is one section here in regard to bonds, 
section 3, amending the portion of the organic act limiting the bonded 
indebtedness of the Territory and its political subdivisions. This 
does not alter the amount of the indebtedness that may be incurred 
either in any one year or in the aggregate, but it is amended chiefly 
in two respects. First, it makes the bonds payable in not more than 
thirty years, instead of making them as at present redeemable in not 
more than five and payable in not more than fifteen years. This is 
in order to give the legislature greater latitude, and is made on the 
advice of counsel in New York with a view to enabling us to dispose 
of our bonds to better advantage, the idea being that we may find it 
best to make the bonds payable in installments, so many in one year, 
so many in two years, and so on, thus insuring the payment, instead 
of leaving them until they all become due and tnen perhaps refunding. 

The other amendment is to enable 

The Chairman. If you can tell us, what is the bonded indebtedness 
of the Territory now? 

Governor Frear. A little under $4,000,000; and the rate per cent 
varies from 3 J to 4^. 

The Chairman. Have you had any difficulty in selling the bonds 
so far? 

Governor Frear. The last bonds, bearing 3^ per cent, were sold at 
98.15. We have sold each issue to better advantage than the pre- 
vious issue. 

Another amendment is to permit the counties to issue bonds with- 
out necessarilv having the power of taxation. At present all the taxes 
are collected by the Territory, and then, under legislative action, cer- 
tain portions of them are turned over to the counties, thus having 
simply one set of machinery for the assessment and collection of taxes. 
Countv government is comparatively new, and it is thought by many 
that tne time has not quite come to turn the matter of taxation over 
to the counties. 

Some of the counties are very anxious to issue small amounts of 
bonds for much-needed public improvements, particularly for making 
belt lines of road around the island. Unless this amendemnt is 
passed, either they can not issue the bonds, as held by the terri- 
torial supreme court recently, or else the legislature will feel it neces- 
sary to give them the power of taxation, which is regarded by many 
as inadvisable at present. The idea is to enlarge the powers of 
local government gradually and only as rapidly as seems best. 

Senator Warner. What are the limitations on the amount of 
bonds to be issued by counties ? 

Governor Frear. The amount to be issued in any one year must 
not exceed 1 per cent of the assessed value of the property, and the 
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agi^regate for the Territory can not exceed 7 per cent of the assessed 
value of the property. 

Senator Warner. Of the assessed value of the property in the 
counties? 

Governor Frear. In the Territory. The aggregate for any county 
can not exceed 3 per cent* of the assessed value in the county. 

The Chairman. Which would be in addition to the 7 per cent for 
the Territory? 

Governor Frear. Yes. 

The Chairman. So that the total bonded indebtedness would not 
exceed 10 per cent of the valuation of the property for purposes of 
taxation? 

Governor Frear. Yes. 

The Chairman. That is the limitation you are under now? 

Governor Frear. And it remains the same. That is not altered in 
the least. 

. The Chairman. This simply gives a political subdivision, the 
county, if you call it that, a right to issue bonds. 

Governor Frear. Yes. 

The Chairman. Up to 3 per cent. 

Governor Frear. Yes. 

SALARIES. 

The Chairman. Is there anything else you want to bring to our 
attention ? 

Governor Frear. Section 2, amending section 26, in regard to the 
pay of the legislators. 

The Chairman. What do they get now? 

Governor Frear. They get $400 for a regular session and $200 for 
either a special or an extra session. This increases the pay for the 
regular session from $400 to $600 and provides that there shall be no 
compensation at all for an extra session. An extra session is some- 
thing peculiar there. It differs from. a special session. It is a session 
which the governor is required to call immediately after a regular 
session in case the legislature has failed to make the necessary 
appropriations during the regular session, and with the provision 
that until they make such appropriations the old appropriations shall 
be deemed to be reappropriated. That was inserted because of 
conditions arising out of the overthrow of the monarchy, and it was 
not known what the legislature might do. As a matter of fact, when 
territorial government was established the legislature always saw 
to it that it did not pass the appropriation bills during the regular 
session. That was with a view to getting the salary for the extra 
session. 

When Congress recently began to make an appropriation toward 
the expenses of the legislature it added a proviso that there should 
be no salary for the extra session, with the result that the appropria- 
tion bills are now passed during the regular session. But it is desir- 
able, I think, to increase the salary for the regular session, becab^e 
it is growing more and more difficult to get good men to run witln 
the present salary. The cost of living is somewhat high in IIonolulu,\ 
and the numerous county offices lately created have cothe into com- ^ 
petition with the legislative office. 
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Senator Flint. How many members of the legislature are there? 

Governor Frear. There are 15 senators and 30 representatives. 
It would make a difference of $9,000. All that is paid by the Territory. 

Senator Warner. What is the distinction between a special ses- 
sion and an extra session ? 

Governor Frear. A special session is what you would call a special 
session here, a session called by the governor at any time for special 
poirposes. 

Senator Warner. Yes; I assumed so. 

Mr. McClellan. I should like to have Governor Frear say a few 
words about section 10 on page 9 in regard to the salaries of judges 
in the Territory. 

Governor Frear. That section is practically taken from an act 
that was introduced at the last session, and it is incorporated here 
for purposes of consolidation. It raises the salaries of certain officers. 
Naturally I do not care to speak of the salary of the governor. 

The Chairman. What is the salary of the governor now? 

Governor Frear. It is $5,000. 

The Chairman. And that is raised by section 10 of this bill to 
$10,000? 

Governor Frear. Yes. 

I should like to say a word for the secretary of the Territory. He 
now receives $3,000, and his salary is increased to $5,000 by tne bill. 
He, of course, acts as governor during the absence of the governor, 
and even while the governor is there he is one of the busiest men in 
the Territory, and really it is a great financial sacrifice for a man 
such as ougnt to be in that position to take it. 

In regard to the judges 

The Chairman. What salary do they get now? 

Governor Frear. The chief justice receives $5,500 and the associate 
justices of the supreme court $5,000. The circuit judges receive 
$3,000. These salaries are thought to be wholly inadequate, and I 
think that if they are not raised to some extent at least we shall 
soon loose two of the members of the supreme court who are very 
desirable men and at least one very desirable circuit judge. Formerly 
the government of Hawaii, before the territorial government was 
established, paid the judges, at least in the first circuit, $4,000, and 
it is rather difficult to get the best talent at the present salary. 

The Chairman. We passed a bill in the Senate at the last session 
increasing the salary of the United States district judge for the 
Territory from $5,000 to $6,000, but it has not been passed in the 
House yet. 

Senator Warner-. That is the same we pay the United States district 
judges within the mainland. 

Governor Frear. The United States district judge in Hawaii, of 
course, has jurisdiction also as a circuit judge. 

The Chairman. Our district judges are all circuit, judges, too. 

Senator Warner. Practically, now. 

naturalization. 

Governor Frear. I might say a word in regard to section 12. Prior 
to the naturalization law passed last year by Congress the circuit 
judges in Hawaii exercised jurisdiction to naturalize. THey are given 
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that in unequiroclil terms in the new law, but the old law specified 
district courts of the territories, and the question has arisen as to 
whether the **circuit'' courts of Hawaii were '"district" counts within 
the meaning of the naturaUzation law. Some 889 persons were natu- 
ralized by the circuit courts under the old law. These are very desir- 
able people. The object of this section is to validate those naturali- 
zations so far as the question of jurisdiction is concerned. This is 
copied from a similar act passed with reference to the criminal court 
of Cook County about two years ago by Congress vahdating natu- 
ralizations by that court so far as jurisdiction was concerned, but not 
in other respects. 

•PUBLIC PROPERTY. 

The Chairman. Turn back, now, to page 8, Governor, and explain 
section 9. 

Governor Frear. Yes, I am glad to speak of that. Section 9 
amends section 91 of the organic act. That section of the organic 
act provides that the property ceded to the United States upon an- 
nexation should remain in the possession, control, and management 
of the Territory until set aside for the uses and purposes of the United 
States by the J^resident or by the governor of Hawaii. 

At the outset much property was set aside at the instance of army 
and navy officers T^-ith the idea that it might ultimately be required 
for military and naval purposes. However, it is found that some 
of it is not so required and this is to authorize the President in such 
cases to restore it. It would apply to any property set aside in the 
future. 

The second portion of the section perniits the President to transfer 
to the Territory the title to public property actually used and in the 
possession of the Territory for public purposes or required for such 
purposes. For instance, the Territory desires to put up a S75,000 
school building. It does not exactly like to do it upon federal land. 
It would rather have the title to that land. It is the same way with 
other properties that are now used for streets and parks and public 
building sites, and for the local waterworks and thmgs of that sort. 
It would seem that the title ousrht to be transferred to the Territoiy. 
Of course, at present the Territory is actin^r just as if it had title.* 

Then there is another provision by whiv h the Territory may trans- 
fer portions of its property to the counties. For instance, if it 
wishes to turn over waterworks in a particular county to the county 
it may do so under this amendment. 

I might say in connection with this that the personal property 
owned by Hawaii, as well as the real property, was all transferred to 
the United States upon annexation, but afterwards Congress passed 
a law permitting the Territorv to sell and dispose of it and use the 
proceeds, which was practicaDy a transfer back to the Territory of 
the personal property. 

Tne Chairman. Referring again to the provision about salaries, 
aU the salaries mentioned here are paid out of the treasury of the 
Territory except that of the United States district judge. 

Governor Frear. No; all of the judges in that section are paid 
by the United States. 

The Chairman. Is the governor paid by the United States? 

Governor Frear. Yes. 
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The Chairman. And the secretary of the Territory? 
Governor Frear. Yes. 

The Chairman. That is true as to all the Territories ? 
Governor Frear. I believe so. 

LEPROSY. 

There is another section here which perhaps may require explana- 
tion. It is section 11 amending section 97 of the organic act. Sec- 
tion 97 distributes the health authority, placing all quarantine 
authority in the Federal Government and the local health authority 
in the territorial government. Not only is the Territory in strait- 
ened circumstances financially, but the conditions are such, and are 
rapidly becoming more so, as to require increased expenditures in 
local health matters for national purposes and because of national 
purposes. For instance, the United States is going to have — it is 
already beginning — a large military and naval force there. 

Then, again, Hawaii is a sort of filter for purifying the stream of 
immigration and travel from the Orient — a niter against diseases of 
all kinds, the cholera and the plague particularly. Yellow fever also 
is in Manger of being brought there now that we have so much com- 
merce by way of Salina Cruz with the Eastern States. 

Then, again, leprosv is an important subject in local health matters. 
Recently the Federal Government has enacted legislation for assist- 
ing in that work. It has estabUshed a leprosarium at the leper 
settlement and appropriated liberally for the study and investigation 
of leprosy. 

That is a matter I have been going into a good deal during the past 

J ear, and we are about to institute a radical change in the policy of 
andhng leprosy. This has come about largely as the result of dis- 
cussions with Doctor Koch, the eminent German scientist. 

It is thought, in view of these conditions, which are of national 
importance, that the Federal Government should assist somewhat in 
maintaining proper local health conditions. 

There is an emergency fund under the Public Health and Marine- 
Hospital Service, but I understand it can not be used until an epi- 
demic actually breaks out, and then it takes a long while to get it, if 
we can get it at all. So far we have not succeeded in getting it at all. 
Prevention is better than cure. Moreover, when one of these diseases 
breaks out prompt measures for its suppression are necessary. There 
should be a fund that can be drawn upon for such purposes. 

The Chairman. How many lepers have you there in that settle- 
ment? 

Governor Frear. At the settlement now 780. 

The Chairman. Is the number increasing or diminishing as time 
passes ? 

Governor Frear. It is diminishing at the settlement, but in the 
opinion of some physicians it is increasing out of the settlement. It 
is exceedingly difficult to get hold of the Hawaiians, among whom 
leprosy is chiefly found. The conditions there are just the reverse 
of what they are in the Philippines. In the Philippines the natives 
are afraid of leprosy as they are throughout the Far East. The 
difficulty there is to get people who will consent to go to the leper 
settlement to take care of the lepers, but there is no difficulty in get- 
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ting hold of the lepers; their friends will give them up. In Hawai 
it is just the reverse. The Hawaiians have no fear of leprosy. They 
are loath to give themselves up and they are loath to give their friends 
up. We are going to try to change conditions so as to overcome that, 
with a view to eradicating the disease within a comparatively short 
time. 

The Chairman. Have you any hope of eradicating it ? 

Governor Frear. A great deal of hope. 

The Chairman. How long does a leper live after he is stricken? 

Governor Frear. It varies. Sometimes he will live fifteen or 
twenty years. The lepers generally die of something else. 

The Chairman. Leprosy is always fatal, is it not? 

Governor Frear. Oh, yes; although the lepers generally die of 
some other disease which they contract. 

The Chairman. It is an incurable disease, is it not? 

Governor Frear. It is supposed to be, but there is much hope of 
being able to effect cures. We are now able practically to effect 
cures so that you can not tell clinically that a person has leprosy. 
You can tell only by bacteriological examinations. We can put a 
person beyond the stage where he will transmit the disease to others. 

The Chairman. Do you then restore him to society and allow him 
to leave the settlement ? 

Governor Frear. No. As a rule, after they once get there they do 
not wish to leave. They are treated so well that we can not get 
them to leave, as a rule. What we wish to do is to get them in the 
earlier stages, when the disease is most easily transmitted and there- 
fore when it is most dangerous, and at the same time when there is 
most chance of its being cured. 

The Chairman. Who maintains the expense of that settlement ? 

Governor Frear. The Territory. 

The Chairman. About what is that expense annually? 

Governor Frear. About $125,000 a year. 

The Chairman. It is a great tax on you. 

Governor Frear. Yes. Then there are other expenses outside 
the settlement, but connected with it, amounting to $25,000, thus 
making the total cost of leprosy to the Territory $150,000 a year. 

RECEIPTS AND EXPENDITURES. 

The Chairman. After deducting all that the United States Gov- 
ernment pays out on account of salaries and on other accounts for 
the islands, about what is the net left that is turned into the Treasury 
from your receipts from customs and internal-revenue taxes and so 
forth? 

Governor Frear. The salaries, I think, amount to less than 
$100,000 a year. 

Senator Warner. That is the present rate ? 

Governor Frear. Yes. 

The Chairman. That is to say, you turn in here about a million 
and a half dollars, in round figures, each year and get back about 
$100,000? 

Governor Frear. Yes. I might make a correction there. Of 
course it makes a difference whether you include simply the terri- 
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torial officials or the federal officials. I suppose you mean to exclude 
customs and internal-revenue and post-omce officials. 

The Chairman. I had no very intelligent idea in asking mv ques- 
tion. I wanted to get at how the balance stood, how much there 
is in your favor as affecting the question of your receipts and dis- 
bursements. 

Governor Frear. If you take all the postmasters and collectors 
of customs and internal-revenue collectors in the service of the 
Federal Government proper, the amount would of course exceed 
$100,000, but s6 far as territorial officials are concerned, I think it 
would not amount to more than $50,000, besides which the Federal 
Government appropriates now $30,000 every second year toward 
legislative expenses. 

REMOVALS FROM OFFICE. 

The Chairman. Are there any further remarks that you want to 
make, Governor? 

Governor Frear. I might call attention to section 6. The main 
purpose of that section is to permit the governor to remove officers 
without requiring the consent of the Senate. At present he is 
required to have the consent of the Senate for removals as well as for 
appointments. A requirement of the consent of the Senate to remove 
omcers was inserted in view of conditions arising out of the overthrow 
of the monarchy, but I think it is no longer necessary. It is objec- 
tionable in principle and, as a matter of fact, it has created a good deal 
of trouble. 

The Chairman. Do jou think the governor should be allowed to 
remove from office ^arbitrarily without cause being shown ? 

Governor Frear. Well, I think so ; but I am not particular upon 
that point. So far as I am concerned, I do not expect to have any 
difficulty. If any head of a department under me is not satisfactory, 
I expect him to leave without being removed. 

The Chairman. I think in most of our States where the power of 
removal is given to the governor it is upon cause being shown. I know 
that is the case in my own State. 

Governor Frear. I have no objection to that at all. 

The Chairman. I had to remove in one or two instances, but I had 
to give the parties notice and give them .a chance to be heard in 
answer to the charges that were preferred. 

Governor Frear. Yes, I would have no objection to that, but the 
present provision is objectionable, because there is a period of two 
years* between sessions of the senate, and it ought to be possible to 
remove an officer, if necessary, during that time without having to call 
a special session of the senate, at an expense of several thousand 
dollars. 

I simply want to avoid the difficulty which would arise in not being 
able to remove a person during vacation. Governor Dole got into 
great difficulty in that way. He was forced to appoint a number of 
persons who afterwards proved to be embezzlers or otherwise objec- 
tionable, and his hands were tied. 

The Chairman. I believe you have touched upon every one of the 
sections unless it is section 8. 

Governor Frear. The main object of section 8 is to disqualify a 
judge who has been of counsel in a case, the supreme court of Hawaii 
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having held that that is not a disquaUfication. There are other minor 
changes. At the same time it gives the legislatm'e authority to add 
other causes, so that if any others should be required it will not be 
necessary to go to Congress. 

With the permission of the committee, I will file a more orderly and 
definite statement. 

FRANCHISE BILLS. 

The Chairman. Governor, have you looked over, these franchise 
bills sufficiently to have an opinion as to whether or not they should 
be favorably reported by this committee? 

Governor Frear. I have not had time to examine them very 
carefully in all their details. If you desire it, I will prepare a state- 
ment on the subject and send it to the committee. 

The Chairman. We shall be glad to have you do so. 

STATEMENT BY WALTER F. FREAR, GOVERNOR OF HAWAII. 

Mr. Frear. I have careifuUy examined the above-mentioned bills 
and am of the opinion that they should be enacted by Congress with 
the amendment tnat has been made or proposed in committee. These 
are comparatively small communities, and electric light and power 
service will be of great benefit to them. The franchises are of no 
very great value. They are neither exclusive nor perpetual, and their 
exercise is carefully guarded by the provisions of the bills. It is for- 
tunate that companies are willing to take the risk of putting in the 
necessary plant and supplying light and power. 

STATEMENT OF GEORGE B. McCIELLAN. 

The Chairman. Mr. McClellan, you have before you the bill 
(S. 7697) to ratify an act of the legislature of the Territory of Hawaii 
authorizing the manufacture and distribution of electric light and 
power in the district of Lahaina, Territory of Hawaii, and the bill 
(S. 7698) to ratify and confirm an act of the legislature of the Territory 
of Hawaii authorizing the manufacture and distribution of electric 
light and power in the district of Wailuku, Territory of Hawaii. 

Will you kindly explain those bills, the necessity for them, and 
give reasons why they should be reported favorably by this committee? 

Mr. McClellan. Senate bill 7697 is an act to provide a plafit for 
supplying electric light and power in the town of Lahaina in the island 
of Maui. This bill was passed by the legislature of the Territo'ry of 
Hawaii and under the provisions of the organic act necessarily comes 
here for approval. The act was approved by Governor Carter, the 
then governor of the Territory. 

The act states in detail what the regulations shall be for the placing 
of the wires on the streets. It provides that all of their location and 
regulation shall be under the authority of the officials who have charge 
of the streets and roads. It gives specific authority to those officious 
to add to and amend these rules regulating the placmg of poles, wires, 
insulation, and so on. 

Section 4 provides that these lines shall also be operated so as not 
to interfere with the use of the streets. 



TERRITORY OF HAWAII. 23 

Section 5 provides that they shall likewise be subject to the inspec- 
tion of the officials of the board, and then provision is made for the 
placing of meters for measuring the power supplied. 

In section 6 there is a provision — 

That power is hereby conferred upon the courts of appropriate jurisdiction at all 
times and upon the petition of an^r consumer of the company to hear and determine 
from time to time whether an existing rate or rates is or are unreasonable, and if a rate 
be unreasonable, to order the same to be decreased, and to enforce such orders by 
appropriate judgment or decree. 

The original thought was that it might be well to fix maximum 
rates for this service, but when the committee of the House attempted 
to go into that matter they were utterly unable to arrive at any basis 
which they thought would be sufficiently large to enable a company 
to* xmdertake the putting in of a plant and furnishing light and power 
on an assured basis of profit without making it so high that it would 
be a presumption against the consumer and so would in the end 
work against the interest of the consumer. 

Therefore they thought best to leave it in this form so that any 
consumer would have an appeal to the local court. So this clause 
was put in to safeguard the question of rates. 

The Chairman. That clause was put in in the National House of 
Representatives ? 

Mr. McClellan. In the House of Representatives. The other pro- 
visions are of detail, giving the company the right to accjuire, hold, or 
take over such property as may be necessary and incidental to the 
proper conduct of its business. 

Section 9 also gives this Lahaina company the power to borrow 
money and to issue bonds by mortgage. 

The Chairman. For what length of time is this franchise granted? 

Mr. McClellan. That is covered in a later section. 

The Chairman. Oh, I see. 

Mr. McClellan. Section 10 provides — 

That said company, its representatives, successors, and assigns, shall be responsible 
for any damages, either to person or property, resulting from any act of negligence 
on its part, which may occur by reason of the exercise oi any of the privileges herein 
granted. 

Section 11 provides that the charter mav be forfeited for noncom- 
pliance with its terms upon action of the local authorities or by the 
attorney-general of the Territory upon showing that the company is 
not furnishing adequate service or not complying with the conditions 
of its franchise. 

Section 12 is the answer to the main objection that Senator Clay 
raised to this bill. Senator Clay said, ^' You are issuing a franchise 
to a particular company'^ — rwhich is true — ''for the exclusive use of 
the privilege of furnishing light to this community.'' Section 12 
provides that— 

It is herebv expressly provided that nothing herein contained shall be so construed 
as to grant the company an exclusive right to furnish, sell, or supply electric light 
and power. 

So the Senator was absolutely mistaken in his idea as to the scope 
of the bill. 

Then the next section provides that the company shall pay 1 per 
cent of the gross receipts of the company annually to the local govern- 
ment for this franchise. 
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Senator Warner. If any compensation at all is to be provided, 
is that considered as being an adequate compensation for a franr 
chise? 

Mr. McClellan. One per cent of gross receipts is equivalent to at 
least 8 per cent of net receipts, and is, I think, fully adequate. So 
far as this franchise is concerned, I would say that it is ror a com- 
munity of about 2,500 people. A franchise to furnish electric light 
for a community of 2,500 people, which is scattered over a very wide 
area, is so small that I would say it is the judgment of people in 
Honolulu that nothing but local interest would lead local capital 
to go into it at all. I do not believe you can get a dollar of capital 
from Honolulu even to go into this proposition. It is simply to 
enable the local people to have a company there carried by local 
capital to supply them light. As it is they can not get this service 
and they can not secure the right for any company to supply it with- 
out this privilege being granted hj Congress. 

Th^ Chairman. How far is Lahaina from Honolulu? 

Mr. McClellan. About 60 miles. 

Governor Frear. It is 76 miles. 

Mr. McClellan. It is on the island of Maiu. 

The Chairman. This will be an isolated plant then? It has no 
relation to Honolulu? 

Mr. McClellan. Absolutely none. So far as I am personally con- 
cerned, I am simply speaking on behalf of the Delegate. That com- 
pany have no attorney here at all to represent them, oecause the thing 
IS not worth enough to them to justify them in employing an attorney 
here. 

vSenator Warner. Lahaina is a town of 2,500 people? 

Mr. McClellan. A little town of 2,500 people. As a matter of fact, 
I think they should have a franchise there without paying anything 
in a small community like this, because it can not be a very profit- 
able proposition, as there are not enough people there. 

The Chairman. Who gets the 1 per cent, the municipality? 

Mr. McClellan. The superintendent of public works. It goes 
to the Territory. 

The Chairman. It ought to be paid to the municipahty, I should 
think, if it is paid to anybody. 

Senator Warner. That is what I think. 

The Chairman. All over our part of the country we impose taxes, 
but they go to the benefit of the locaUty rather than to the State. 

Senator Milton. I think the governor said that all revenue went 
to the General Government and then it was returned in certain 
directions. ' 

The Chairman. It is all right as it is, perhaps. Mr. McClellan, this 
bill has in this form passed the House? 

Mr. McClellan. It passed the House in this form, Senator. 

The Chairman. Ancl came to the Senate? 

Mr. McClellan. Yes. 

The Chairman. And this committee was polled, and on a poll 
reported favorably on the bill? 

Mr. McClellan. Yes. 

The Chairman. Then when it came up in the Senate some objec- 
tions were raised by Senator Clay, which you have just been pointing 
out were not well taken? 
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Mr. McClellan. Yes. 

The Chairman. No one seemed to be familiar enough with the bill 
at the moment to explain it satisfactorily. 

Mr. McClellan. Senator Clay was under the impression that this 
was a franchise for thirty-five years. In answer to your question, Mr. 
Chairman, I will state that there is no term at all provided in the bill. 
The last section provides — 

That Congress, or the legislature of the Territorj^ of Hawaii with the approval of Con- 
gress, may at any time alter, amend, or repeal said act. 

That is the form of all the franchises which have been given by Con- 
gress since the organic act has required an indorsement by Congress of 
local franchises. So there is no term, and there is absolutely no mo- 
nopoly in this bill and in the Wailuku bill. They are privileges for 
small communities which have no means of securing electric light, and 
the representations made to the legislature were that the only means of 
getting any company to undertake the matter was to have a franchise 
of this sort passed. Therefore the local legislature was satisfied and 
passed both measures. 

Now, I want to call attention, in connection with Senator Clay[s 
objection, to the fact that one of these bills 

The Chairman. Before you leave that, we have embodied here 
the bill passed by the legislature of Hawaii as amended by the House. 
What is there here to indicate what has been added to what the 
legislature of Hawaii provided ? 

Mr. McClellan. I can briefly outline the changes which were made 
in the House of Representatives in the bill as it was passed by the 
legislature. In the first place, there were a number of pro rorma 
amendments. The bill as it passed the legislature gave tne regula- 
tion of the affairs in the streets to the superintendent of public works 
of the Territory. In the interim between the passage of the bill by 
the legislature and the action here county government had been 
established, and therefore it became necessarv to change that phra- 
seology in order to provide for the new officials. 

Then the original act as passed by the legislature gave a term of 
thirty-five years. That was eliminated here in the Iiouse of Repre- 
sentatives and left simply with the power to repeal at any time. 

Then the House oi Representatives, eliminated the fixed rates 
which had been determined by the legislature and instead inserted 
this provision to have the rate subject to regulation by the courts. 

Senator Warner. That is, they fixed a rate and it may be changed 
by the court. 

Mr. McClellan. No; there is no rate fixed. That was eliminated. 
There is a minimum rate. 

Senator Warner. What section is that? 

The Chairman. It is in section 6, on page 5. 

Provided^ however^ That the company shall have the right to charge, receive, and 
collect from each consumer of electricity for lighting the pum of two dollars per month, 
and from each consumer of electricity for power the sum of one dollar per month per 
horsepower of apparatus connected to the service of the company: Provided further y 
That power is hereby conferred upon the courts of appropriate jurisdiction at all times 
and upon the petition of any consumer of the company to hear and determine from 
time to time whether an existing rate or rates is or are unreasonable, and if a rate be 
unreasonable, to order the same to be decreased, and to enforce such orders by appro- 
priate judgment or decree. 
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Mr. McClellan. That is the minimum provision. 

Senator Warner. Is it not the maximum ? 

Mr. McClellan. The minimum. That is the rule of companies in 
a number of places, I understand ; at any rate, it is the rule in Hono- 
lulu. This is copied from the Honolulu franchise which was passed 
by Congress five years ago. They could not afford to have a plant 
such as thev must have to supply a customer without some assurance 
that he will pay at least a minimum sum per month. 

The Chairman. It does not state minimum. I should say it was 
the maximum. 

Senator Warner. That, I think, would be the construction placed 
upon it in court. 

The Chairman. Let me read what immediately precedes. Some- 
thing may reflect upon it: 

Said company shall also have the right to maintain, use, and operate electric meters 
or other means of measuring electric light, power, or current supplied from time to 
time, and to locate the same at such places as may be deemed necessary for their pro- 
tection, and also to charge, receive, and collect from all customers of electricity such 
reasonable prices as may be from time to time fixed and determined by the company. 

• Senator Warner. That applies to two classes of consumers. 
The Chairman (reading) : 

Provided^ however^ That the company shall have the right to charge, receive, and 
collect from each consumer of electricity for lighting the sum of two dollars per month, 
and from each consumer of electricity for power the sum of one dollar per month per 
horsepower of apparatus connected to the service of the company. 

It ought to read, 'Ho charge, receive, and collect from each con- 
sumer for lighting the minimum sum.'' Do you not think so, Senator ? 

Senator Warner. I would be afraid of a minimum sum. 

The Chairman. It ought to be either minimum or maximum. 
Mr. McClellan says he understands it to be the minimum. If so, we 
ought to say minimum. 

Mr. McClellan. Of course it could not well be a maximum, 
because if a man has used 100 electric lights he could not get the 
service for $2 per month. 

Senator Warner. Was not that intended for furnishing light and 
the other for power? Are not two classes of consumers intended? 
But it is not very clearly set out in that way. 

Mr. McClellan. For a consumer of electricity for lighting the sum 
of $2 per month, and for a consumer of electricity for power; that is, 
with wires attached to a motor, $1 per month. 

Senator Warner. The second proviso is for power and the other is 
for lighting. 

Mr. McClellan. This is copied substantially from the Honolulu 
franchise which passed some four or five years ago. 

The Chairman. It is not clear to me. I think it must be intended 
to provide a minimum. Any consumer would put the company, I 
should think, to quite that much trouble and expense. A dollar a 
month for power would not pay them. 

Senator Milton. Two dollars a month must be intended as a 
minimum. 

The Chairman. It is intended as a minimum, because the preced- 
ing provision would be negatived entirely if it were a maximum. 

Senator Warner. Would it not be queer to put in a provision of 
law the minimum that the company should charge for a public 
service ? 



TERRITORY OF HAWAII. 27 

The Chairman. I think it would be. I am not talking about the 
wisdom of it. I am talking about what it really means as it reads 
here. 

Mr. McClellan. Under section 2 of this bill 

The Chairman. I think we had better take out the proviso alto- 
gether, and let the charge be what is reasonable. Then, if there be 
an unreasonable charge, the power is left in the courts. 

Senator Warner. I think so, Mr. Chairman. 

The Chairman. I think that is the better course if it means mini- 
mum. It -can not mean maximum. No company would undertake 
to furnish electric power without regard to the amount of it for a 
dollar a month. 

Mr. McClellan. I call your attention to section 2 of the bill, which 
provides that the company must furnish equipment sufficient to fur- 
nish the light and power required by its consumers — 

The company shall at all times during the existence of said franchise promptly and 
efficiently^ supply such electric light and power in said district of Lahaina as may from 
time to time be required by persons desirmg the same, at any point or points. 

With provision also that they shall have one yearns' time to get 
additional power. 

Senator Warner. I suggest on page 5, commencing with the first 
^^ Provided, however j^^ that we strike out down to the second proviso, 
and strike out the words ^^ Provided further j^ so as to leave the power 
in the court. 

The Chairman. I think that is necessary to avoid confusion, and 
it might be a very fatal kind of confusion that would involve the 
company in difficulty. 

Senator Warner. I think so. 

The Chairman. Then they are authorized to charge what is reason- 
able, and if anybody complains that the rate is unreasonable the court 
can settle it. 

Mr. McClellan. That covers the Lahaina bill. Turning now to 
the bill (S. 7698) to ratifv and confirm an act of the legislature of the 
Territory of Hawaii, autnorizing the manufacture and distribution of 
electric light and power in the district of Wailuku, Territory of 
Hawaii, the bill as it originally passed Congress gave this company 
a franchise for the entire island of Maui. That has been very prop- 
erly cut down by the House of Representatives to limit it to the dis- 
trict of Wailuku where the town of Wailuku is located. 

Senator Warner. Is this bill the same in its provisions as the one 
we have just considered ? 

Mr. McClellan. I was just going to call attention to a fact in re- 
gard to the question of the veto of the bill by Governor Carter. I call 
your attention to the fact that every privilege granted in the Wailuku 
franchise is included in the Lahaina franchise, and in addition, in the 
Lahaina franchise you have sections 2, 7, 8, and 9. There are four 
sections in the Lahaina bill — which Governor Carter approved — which 
are not in the bill which he vetoed; in other words, the power to bor- 
row money, the power to charge consumers half the cost of connecting 
lines between the supply line and the individual residence, the right 
to take over and hold other property, and the power to mortgage and 
issue bonds. The power to mortgage and issue bonds is really an 
unnecessary power, because it is in the corporate charter. But there 
is not a privilege in the Wailuku franchise that is not in the Lahaina 
franchise. 
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Senator Warner. I do not know whether we are right or not, but in 
section 7, on page 5, there is the same condition arising that we had in 
the former bill, and if I am right that language should be stricken out 
from the word ^^ Provided j^^ commencing in line 5, down to the word 
''That,'^inhnell. 

Mr. McClellan. This is the Wailuku franchise, Senator? 

Senator Warner. Yes, sir; on page 5. 

Mr. McClellan. Beginning at hne 5. If you want to strike it out 
in one it should be done in both. 

Senator Warner. It is the same language. 

Mr. McClellan. They were purposely made identical. 

The Chairman. Then we would make the same strike out. 

Mr. McClellan. On page 5, hnes 5 to 10. 

The Chairman. I think you are right about that. Senator. 

Senator Flint. Now, Mr. McClellan, state the sections that are in 
this bill which are not in the other bill. 

Mr. McClellan. The sections contained in the bill approved by 
Governor Carter which are not contained in the bill which he vetoed 
are sections 2, 7, 8, and 9. As I have just stated, section 7 gives to the 
Lahaina Company the power to charge consumers one-half the cost 
and expense of making connections between the company's nearest 
line of supply and the premises where the electricity is to he used. 
Section 8 gives them the right to take over and hold other property. 
• Section 9 gives them the power to mortgage and to issue bonds. 

Senator Flint. Was there anything m the bill of the territorial 
legislature which the governor vetoed giving more power to the per- 
son or corporation seeking the franchise than the bill that is before us ? 

Mr. McClellan. Yes; the bill which the governor vetoed gave 
that company a thirty-five-year franchise, while the bill before us 
which he vetoed has a term revocable at the will of Congress. 

The Chairman. What reasons did the governor assign, if any at 
all, for his action when he vetoed the bill? 

Mr. McClellan. His chief objections were that the franchise was 
for the entire island of Maui; that it was for thirty-five years, and 
that it contained no provision for regulating the rates to consumers. 
Every one of these objections have been met by amendment^ made 
by the lower house of Congress. As a matter of fact, the Lahaina biU, 
which the governor approved, contained all but one of the features 
he objected to in the Wailuku bill, and in addition contained distinct 
privileges that were not in the vetoed bill at all. 

Senator Flint. How do the two cities compare in population? 

Mr. McClellan. There are about 3,000 people in Wailuku and 
2,500 in Lahaina. 

Senator Flint. There are 3,000 people in the city whose bill was 
vetoed ? 

Mr. McClellan. Yes. 

Senator Flint. And 2,500 in the other? 

Mr. McClellan. And 2,500 in the town whose bill he approved. 

The Chairman. The bills as they are before us now are practically 
the same ? I have not had a chance to compare them. 

Mr. McClellan. They still have the additional privileges to the 
town of Lahaina. 

The Chairman. What are they? 

Mr. McClellan. Those referred to in sections 2, 7, 8, and 9. 
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Senator Warner. You spoke a moment ago about charging one- 
half the cost of making the connection. What section is that in? 

The Chairman. It is section 7 of Senate bill 7697. 

Senator Warner. It is Senate bill 7698 that we have now before us. 

Mr. McClellan. That privilege is not in the other bill, in Senate 
bill 7698. The bill that was vetoed did not contain that privilege to 
the company. The company whose bill was vetoed received fewer 
privileges than the one whose till the governor approved. 

Senator Warner. That is in the other bill, section 7. 

The Chairman. At the foot of page 5. 

Mr. McClellan. I would say to the committee that I am not the 
attorney of these companies. I am speakiiig simply on behalf of the 
Delegate, who is^ of course, interested in all matters for the Territory 
and desires to have these measures put through, because these com- 
munities want the facilities for having electric light. 

The Chairman. You have no interest of any kind in this franchise? 

Mr. McClellan. Absolutely none, either direct or indirect. 

Senator \V'arner. I should like to make an inquiry. I am not 
suflScieiitly familiar with section 7 of Senate bill 7697, which provides 
that — 

Said company shall also have the right to charge consumers, or applicants for the 
use of electricity, for one-half of the cost and expense of making connections between 
the company's nearest line of supply and the premises where the electricity is to be 
used — 

That is not in the other bill. Is that provision customary ? 

Senator Milton. I think it is. Here comes a wire down the street; 
I have it run over to my house, and I pay half the cost of that connec- 
tion. 

Senator Warner. I do not think it is that way in the city in which 
I live. 

Senator Milton. I live in a small town about the size of this com- 
munity, and that is the charge for connection for water and also for 
electric light. 

The Chairman. I thought of asking that question. It would seem 
that the provisions ought to be the same. 

Mr. McClellan. With reference to the question of paying one- 
half the expenses, that provision is copied verbatim from the provi- 
sion in the franchise which Congress passed some five years ago for 
Honolulu. The Honolulu franchise is, of course, a valuable fran- 
chise and it was very carefully considered, I think, both in the House 
and Senate. It was shown there that that privilege had always been 
exercised, and the committees both in the House and Senate became 
satisfied that it was a reasonable provision. This provision as car- 
ried by the legislature was copied verbatim from the Honolulu 
franchise. 

The Chairman. I was going to suggest, in addition, that if the 
Lahaina Company does not ask for that we need not force it upon 
them. If they had asked for it, as they did at Wailuku, I would let 
it pass; but if they are satisfied it need not go in. Is there any further 
comment you want to make, Mr. McClellan? 

Mr. McClellan. I should like to ask, in view of the fact that every 
objection which was raised by Senator Clay or anyone so far as I 
have been able to read the Record is met by an examination of the 
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bill, whether the committee could see its way to a formal report of 
the bill now. 

Senator Flint. I move that the bill before us be favorably reported. 

The Chairman. Is there any objection to a favorable report on 
this bill? 

Senator Milton. So far as I see, nothing. 

Senator Warner. None that I see, unless I should come to the 
conclusion that a charge of one-half the cost of making the connection 
is an unreasonable one. 

Senator Milton. I was talking to the Governor just now as to the 
question of notice in Senate bill 7695, section 5 on page 3. It says in 
line 17,^^ after public notice.^' I suggested that it might be a good 
idea to put in a minimum notice, and he suggested an amendment, to 
make the clause read : 

And after public notice published for a period of not less than thirty days in a news- 
paper or newspapers of general circulation m the Territory. 

The Chairman. I think that ought to be in. 

Senator Milton. Then, in the same section, on page 6, line 3, . where 
it reads 'Hhe commissioner, with the approval of the governor, shall 

Erescribe,'' insert the words, '^as prescribed above in the case of a 
omestead agreement. '' 

The Chairman. Then there is another amendment suggested by the 
Governor. 

Governor Frear. It is in regard to removal of officers, that we may 
remove from office for cause, inserting the words '^for cause.'' 

The Chairman. ''For cause affecting him in the discharge of his 
duty,'' or some such phrase as that? 

Senator Warner. We will take the phrase in the statute. Almost 
every State has such a statute. We have that kind of a phrase in 
our statute. We will look that up. ♦ 

The Chairman. I will put in the phrase from our statute. It was 
passed on by our Supreme Court in one or two instances. 

The committee (at 12 o'clock and 15 minutes p. m.) adjourned. 



BRIEF STATEMENT IN SUPPORT OF A BILL (S. 7696, 60TH CONG., 
2D SESS.) TO AMEND THE ORGANIC ACT OF HAWAII, BY WAL- 
TER F. FREAR, GOVERNOR OF HAWAII. 

Mr. Frear. This is a bill to amend eleven sections and repeal one 
section of the organic act of the Territory. Its most important and 
most pressing feature is the amendment of the land laws; but practi- 
cally all the important amendments which the experience or eight 
years has shown to be desirable have been incorporated, with a view 
to obviating as far as possible the necessity of further amendments 
for at least a long time to come. The sections of the act will be 
considered in their order: 

Section 1 amending section 5 of the organic act. 

Section 5 of the organic act provides that the Constitution and 
laws of the United States shall apply to Hawaii, but only so far as 
applicable and with a proviso expressly excepting sections 1850 and 
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1890 of the Revised Statutes. The amendment enlarges the excep- 
tion by including other sections of the Revised Statutes and certain 
later statutes. The main object of the amendment is to remove the 
uncertainty, which has not infrequently caused difficulty, as to 
whether the provisions of the organic act are exclusive in regard to 
the subjects to which they relate or whether o'Jier provisions of the 
federal laws which were enacted with special reference to other 
Territories, although in general terms, apply also to Hawaii, notwith- 
standing the special provisions of the organic a3t of Hawaii upon the 
same subject. 

The method of stating the amendment, namely, by reference to 
the final report of the commission to revise and codify the laws of the 
United States, dated December 15, 1906, instead of enumerating the 
statutes in question, is adopted partly for brevity, because the list 
of statutes would be somewhat lengthy, and partly for convenience, 
because all these statutes are collected and set forth in one place in 
this report. The exclusion of these statutes from application to 
Hawaii has the indorsement of the disinterested commissioners ap- 
pointed to revise and codify the laws of the United States under 
authority of Congress, for all the statutes in question are included in 
a chapter (Title XLIV, chapter 2, of the report), the first section of 
which has been prepared and inserted by the commission as follows : 

Sec. 5817. The provisions of this chapter that are general in their terms shall be 
applicable only to the Territories of Mew Mexico and Arizona; and the words **any 
Territory" and "each Territory," and other words of like import, wherever they 
occur in any of the following sections of this chapter, shall be taken to mean said 
Territories, and no other. 

This method of legislation by reference is not without precedent. 
For example, in section 7 of the organic act many Hawaiian laws were 
repealed by reference to an unenacted compilation prepared by an 
individual; and, if I remember rightly, the laws of Oregon were made 
to apply to Alaska and part of those of Arkansas to Indian Territory 
by reference. 

Section 2, amending section 26. 

The object of this is to increase the pay of members of the legisla- 
ture from $400 to $600 for a regular session and abolish the compen- 
sation for any extra session. 

Three classes of sessions are now provided for by the organic act, 
namely, regular sessions, special sessions, and extra sessions. The 
last named is the session which the governor is obliged to ball imme- 
diately after a regular session in case the legislature fails to make 
the necessary appropriations during the regular session The legis- 
lature regularly failed to pass the necessary appropriations at the 
regular session in order that they might obtain the pay ($200) for 
the extra session, which of course was very short. Tliis was done 
imtil Congress began to make appropriations for expenses of the legis- 
lature with a proviso that there should be no compensation for an 
extra session. The amendment incorporates this proviso as a per- 
manent provision, and the salary of tne regular session is increased 
by the amount of the salary thus done away with for an extra session. 

It is desirable that the salary for the regular session should be 
increased. The session is sixty days in length, exclusive of Sundays 
and holidays ; living at the capital is somewhat expensive, and these 
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reasons, as well as the creation of numerous offices with higher sala- 
ries under the recently established county governments, has made it 
difficult in some of the islands to obtain the best men for the legis- 
lature. With the present low salary, legislators are often placed before 
the end of the session in the embarrassing position of feeling obliged 
to borrow from persons who have pending bills. These salaries are 
paid by the Territory 

Section 3, amending section 52. 

The amendment incidentally omits a long proviso which was of a 
temporary nature and has served its purpose. 

The man object of the amendment is to do away with the uncer- 
tainty caused by the word '' biennially'' after the word "made." As 
matter of fact appropriations are made as a rule only at the regular 
biennial sessions and for the biennial fiscal period, but the presence 
of the word biennially where it is has given rise to dilTerences of opin- 
ion as to whether appropriations may be made at special sessions, as 
to whether thev may be made at regular sessions for the balance of a 
biennial period not then expired, and as to whether they may be 
made to extend beyond a particular biennial period, as, for instance, 
for the purpose of completing a contract or for the purpose of con- 
tinuously devoting the proceeds of certain taxes or the revenues 
from certain properties to certain objects. 

Section 4j amending section 55. 

This amends in three respects the provision in regard to the issu- 
ance of bonds by the Territory or any political subdivision thereof. 

(1) The territorial supreme court has held by way of inference 
from this section, as it now reads, that counties can not be authorized 
by the legislature to issue bonds without having the power oT taxa- 
tion. The object of the amendment is to permit the issuance of bonds 
without necessarily giving the counties this power. County govern- 
ment has been only recently introduced. The taxes are assessed and 
collected as previously by the territorial government, and certain 
portions of them are turned over to the county governments, thus 
having only one set of tax machinery. It is thought by many that 
local government should be developed gradually and only as rapidly 
as conditions warrant, and that the time has not yet come for turning 
over the power of taxation to the counties. Consequently, unless 
this amendment is made, either the counties ( an not issue bonds for 
much-needed public improvements, or, owin^ to the supposed neces- 
sity of issuing bonds for such purposes, the legislature may feel 
obliged to give the counties the power of taxation earlier than when 
that would otherwise seem wise. 

(2) The amendment requires public bonds to be made payable 
in not more than thirty years instead of requiring them, as at present, 
to be redeemable in not more than five years and payable in not more 
than fifteen years. The object is to give greater latitude ; for instance, 
as suggested by counsel for the Territory in New York, it may be 
found desirable to make the bonds payable in yearly installments, 
not only in order to insure their early and gradual payment but also 
and partly on this account, to obtain a better price for the bonds. 
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(3) Incidentally, the amendment also does away with the uncer- 
tainty, which has been mooted, that the present provision for refund- 
ing appUes only to bonds outstanding at the date of the organic act. 
The Territory desires soon to refund $1,000,000 of 4^ per cent bonds 
at a lower rate of interest. These bonds were issued after the passage 
of the organic act, and counsel have suggested a doubt as to whether 
that can DC done, owing to the use of the word *' existing^ ^ qualifying 
the word * indebtedness '' in the refunding clause. The amendment 
omits the word ^ ^existing." 

Section 5, amending section 73, 

This is the most important section in the proposed act. The opera- 
tion of the land laws has given rise to much dissatisfaction for some 
years past. Much of this has been due to uncontrollable natural con- 
ditions, and yet considerable has been due to conditions which may be 
remedied either through legislation or through administration. An 
attempt is being made to effect remedies as far as possible through 
administration, but it has been found that legislation also is necessary 
in order to accomplish the desired result. After giving the matter 
much' personal study and coming to conclusions which have met with 
general support in the Territory, I appointed an ''advisory land law 
commission of seven members to go mto the entire subject from a dis- 
interested standpoint. This commission gave public hearings on all 
the larger islands and addressed inquiries to hundreds of people who 
might wish to express their views upon the subject. The proposed 
amendment is enacted to carrv out for the most p^rt the recommenda- 
tions of the commission. Other recommendations can be carried out 
by the territorial legislature. The proposed amendment contains also 
other provisions, which the commission did not consider, as they are 
mainly matters of administration not affecting the general land policy. 

The land laws of Hawaii were taken largely from New Zealand. 
The joint resolution of annexation provided that the general land laws 
of the United States should not apply to Hawaii, and they certainly 
are inapplicable to conditions there, and the organic act continued in 
force the Hawaiian land laws. These were well adapted to former con- 
ditions and are even now fairly suitable for the purposes of bona fide 
settlers, but with changing conditions they have been found equally 
suitable for the purposes of mere speculators or investors. The 
object is to settle the public lands in small holdings wdth people who 
are or will become American citizens. 

The present laws provide for homesteading in four specific ways: 
(1) The homestead lease, by which one may obtain a small area for 
nine hundred and ninety-nme years without charge, except a small 
fee. The lease is granted after occupation and performance of certain 
conditions for six years under a certificate of occupation. The land 
is inalienable. This was intended mainly for Hawaiians, who require 
only a small area, and who unless restramed from alienating the land 
are often inclined to mortgage it, make no provision for payment, and 
then lose the land under foreclosure. There is no objection to this 
method. (2) The right of purchase lease, by which one may obtain 
a larger area under a twenty-one-year lease, paying 8 per cent per 
annum on the appraised value, with the right to obtain a patent at 

65622— HA WAH— 08 ^3 



34 TEEBITORY OF HAWAII. 

any time after three years, provided he has resided on the land two 
years and reduced to cultivation not less than 25 per cent. This is 
the usual method by which land is taken up by others than Hawaiians. 
The objections to it are that the residence requirement is inadequate 
and is so worded that it can be evaded in large measure; that the 
cultivation requirement is inadequate, because only 10 per cent need 
be cultivated ror a long time, and a patent may be obtained at any 
time within twenty-one years if only 25 per cent is cultivated for even 
a very brief period, and there is no provision against subleasing, with 
the result that by subleasing the holder may obtain enough in rents 
to pay for the land in a short time. The consequence is that land is 
sought under this method by mere speculators. (3) The cash free- 
hold agreement, which is much like the right of purchase lease, except 
that the land is sold at auction and must be paid for in four install- 
ments, the last becoming due at the end of three years. (4) The 
settlement association, by which a ^roup of not less than six persons 
may take up land under either the right of purchase lease or the cash 
freehold agreement, the members of the association being the only 
ones who can apply. The object of this was to enable groups of 
Americans to take up adjoining lots, so that they might obtain the 
benefits of a congenial community. The object has not been accom- 
pUshed, and this method has been made the means of the greatest 
abuses. 

The proposed amendment (while not abolishing the other methods 
which are still suitable in some cases, except the settlement associa- 
tion, which is abolished) permits the sale of land in lots of such area 
not exceeding 160 ^res as may be deemed requisite for the support 
of a family and upon such terms of payment, residence, and other 
terms as may be deemed proper for the promotion of bona fide home- 
steading on the lands in question. This provision is similar to that 
in the reclamation act on the mainland. The lands of Hawaii are 
more like those reclaimed by the Reclamation Service on the mainland 
than like other public lands on the mainland. They require much 
capital for their development; they yield heavily and command high 
prices. Moreover, the conditions of temperature, rainfall, crops, 
population, etc., vary greatly in Hawaii and the available arable area 
of public land is comparatively small. Consequently it has seemed 
best that wide scope should be given for the settlement of those 
lands for homestead purposes, just as is done under the reclamation 
act. The intention is to make conditions of residence and cultiva- 
tion sufficiently strict and terms of payment sufficiently easy to 
accommodate bona fide homesteaders and discourage speculators; 
in other words, to require what the bona fide homesteader would 
wish to do anyway, but what the speculator would find no object in 
doing. In general, it is proposed to require a residence of five years, 
to begin witnin three years, thus permitting the taker to earn money 
at some other occupation until he can get the land developed, owing 
to the large expense required for developing lands in Hawaii and the 
long time required for raising tropical products, to require ten 
years for obtaining a patent ; to recjuire a substantial part of the land 
to be continuously kept under cultivation, and to allow payment to be 
made in installments extending over a period of ten years without 
interest. This provision will be subject to variation according to 
conditions. 
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The amendment permits also the giving of a preference right of 
purchase to persons who have already settled on public lands. This 
IS intended particulariy for the benefit of a large number of Portu- 
guese who have small lots of a fraction of an acre as sublessees 
under a lessee of government land in the city of Honolulu. These 
people have long made their homes there, and it seems only right 
that when the lease expires, as it will soon, they should have the fu-st 
right to purchase their lots at an appraised value. There are others 
of various nationalities similariy situated in other parts of the island. 
Preference rights of purchase have in several instances been given 
by special acts of Congress on the mainland. 

The amendment proceeds to limit the area which may be taken 
and prevents repeating. It also requires a person, if an alien, to 
have declared his intention to become a citizen before he enters 
under the preliminary agreement, and to become a citizen before he 
can obtain his patent; and, while it provides for forfeiture for non- 
compliance with the terms of the agreement, it provides also that the 
time for compliance may be extended upon its appearing that an 
effort at compliance has been rtiade in good faith. 

The amendment provides for bringing the management of the public 
lands entirely under the land office, instead of leaving it, as at present, 
under several departments — except insofar as certain lands may be 
transferred to other departments for their use. At present lands 
may be sold and conveyed by anyone of three departments, at least, 
thus giving rise to confusion in records and other difficulties. It also 

{)rovides that when private lands are obtained by exchange for public 
ands they shall have the same status as if they had previously been 
public lands. This is intended merely to settle various questions of 
doubt that have arisen as to the title to and status of lands obtained 
by exchange. The amendment provides also that the setting aside 
of lands for forest and other purposes, or withdrawing the same, 
shall be done by the governor, and that while so set aside the lands 
may be managed as may be provided by the laws of the Territory. 
It is now a question whether the governor or the commissioner of 
public lands is the proper person to set aside lands for certain public pur- 
poses and also whether, for instance, in the case of forest lands they 
may be managed by the bureau of agriculture and forestry or must 
be managed by the superintendent of public works. The amend- 
ment repeals a number of sections in the land laws which are in con- 
flict with or superseded by the proposed amendment. Other minor 
difficulties experienced in the administration of the lands are also 
remedied by the amendment. 

Section 6, repealing section 79. 

Section 79 provides that there shall be a high sheriff of the Terri- 
tory. That was enacted^ before the establishment of county gov- 
ernments. Now that there are county sheriffs there is little need of 
a high sheriff, and the repeal of this section will permit the legisla- 
ture of the Territory, if it deems it best, to abolish that office. 

Section 7, amending section 80, 

The main object is to permit the governor to remove officers ap- 
pointed by him without requiring the consent of the senate. The 
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consent of the senate is required now for the removal as well as for 
the appointment of officers appointed by the governor. The pro- 
vision requiring such consent to removals was inserted under condi- 
tions arising out of the monarchy and its overthrow, which no longer 
exist. The requirement of such consent to removals placed my two 
predecessors in the governorship in very embarrassing positions. 
There should be authority to remove between the biennial sessions 
without having to call the senate in special session at a cost of several 
thousand dollars. 

Incidentally the amendment removes the uncertaintv as to whether 
justices and judges of the supreme and circuit courts hold until their 
successors are appointed and qualified or whether their offices are 
ipso facto vacated upon the expiration of their terms. 

Section 8, amending section 84. 

The main object of this is to disqualify as a judge a person who has 
been of counsel in the case, the territorial supreme court having 
decided that that is not a disqualification. Incidentally the pro- 
vision against a judge sitting upon an appeal from his own decision 
is amended slightly, and the provision against his sitting on a new 
trial in a case tried by him is omitted, tnat by general consent not 
having operated well. The legislature of the Territory is also given 
authority to add other causes of disqualification in case they should 
be desired, thus obviating the necessity of applying to Congress for 
that purpose. 

Section 9, amending section 91. 

Under section 91, the public property ceded to the United States 
upon annexation remains in the control of the Territory, but the 
President or the governor may set aside any of it for the uses and pur- 
poses of the United States. In some cases property has thus been set 
aside as a matter of precaution which has subsequently been found 
not needed. One object of this amendment is to permit such property 
to be restored, but only by direction of the President, to its previous 
status. 

Another object of the amendment is to permit the President to 
turn over to the Territory the title to lands used or desired for use 
by the Territory for public purposes. At present the Territory has 
schools and other buildings and public works upon lands the title 
to which is technically in the United States. The Territory is con- 
stantly expending money on these in keeping the buildings in repair 
and in erecting new buildings and public works and ought to have 
the title to them. Their proceeds now all go to the Territory. The 
amendment also permits the governor, when authorized by the 
legislature, to turn over portions of such property to cities, counties, 
or other political subdivisions for their purposes. 

Section 10, amending seclion 92. 

This is substantially a copy of a bill that was introduced separately 
at the last session and is included here for purposes of consolidation. 
It increases certain salaries. As to the governor's salary I merely 
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call attention to the fact that both of my predecessors strongly rec- 
ommended this, and that the governor is necessarily put to great 
expense in entertaining the numerous army and navy officers and 
other distinguished persons, American and foreign, constantly pass- 
ing through Hawaii. As to the secretary he acts as governor in the 
latter' s absence and is one of the hardest worked officials at other 
times. 

I desire particularly to emphasize the need of increasing the sala- 
ries of the judges. The people of Hawaii have always insisted as 
far as possible upon maintaining a high standard in their judiciary. 
The cost of living in Hawaii is greater than on the mainland and the 

Profession of the law is not so overcrowded there; consequently it is 
ifficult to get the best men to serve on the bench without adequate 
compjensation. Unless these salaries are increased it is probable 
that in the near future several of the best judges will feel obliged to 
resign or not accept reappointment. 

Section 11, amending section 97. 

Section 97 distributes the health authority, giving to the United 
States authority in quarantine matters and to the Territory authority 
in local health matters. In view of the special circumstances it would 
seem that the National Government should also assist to some extent 
in maintaining local health conditions. This it has already done in 
one respect by the establishment of a leprosarium and the institution 
of a scientific study of leprosy. It is now to maintain a large military 
and a large naval force in Hawaii and therefore has a special interest 
in internal health conditions as well as occasioning greater expend- 
itures for the maintenance of such conditions. Hawaii, moreover, 
is the filter, as it were, for purifying the stream of immigration and 
travel from the Orient to the Pacific coast. In other words, it is a 
national necessity that the internal health conditions of Hawaii 
should be of the best. Not only is the territorial government handi- 
capped for lack of funds owing to the loss of one and a half million 
dollars now paid annually into the Federal Treasury in custom 
receipts, but the expense for local health matters is in a considerable 
degree for the benefit of and occasioned by national interests. There 
is constant danger from plague, cholera, and yellow fever. More- 
over, largely as a result of conferences with Doctor Koch, the cele- 
brated German scientist, a radical change is being inaugurated in 
the handling of leprosy with a view to eradicating the disease. The 
emergency fund under the Public Health and Marine-Hospital 
Service is available only after an epidemic has broken out, and 
owing to the distance of Hawaii it is practically impossible to obtain 
an allotment from that at all. Prevention is better than cure. 
There should be a fund which can be applied by the governor imme- 
diately when occasion requires, to be used by either the federal or 
the territorial health authorities or by both as may be best under 
the circumstances. An effort is being made with good results to 
bring these authorities into close cooperation. 
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Section 12, amending section 100, 

The recent naturalization act gives the territorial circuit courts 
authority to naturalize aliens. Under the previous law it was doubt- 
ful whether they had that authority, that is, whether they were "dis- 
trict" courts or a Territory within the meaning of that law. Never- 
theless they exercised that jurisdiction and naturalized 889 persons. 
These are among the most desirable elements in the population, and 
if they were not naturalized for want of jurisdiction m the circuit 
courts, not only would it be a great hardship to them, but the Terri- 
tory would suner. < - 

The object of the amendment is to validate those naturalizations^ 
but only so far as the jurisdiction of the courts is concerned. The 
language of the amendment follows that of a similar act passed 
recently with reference to the criminal court of Cook County, HI. 
(34 Stat., 630). 
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